LNSU - Special Ed Due Process procedures

STATE OF VERMONT
DEPARTMENT OF EDUCATION
120 State Street
Monlpclicr, VT 05620-2501
Ta: Superintendents, Principals and Special Education Dircetors
Fror: Karin Edwards, Director of Student Support Services

Date:  September 1, 2006

Re: Vermont’s New Special Education Due Process System

Tae Vermont Departnent of Education (BDOE) is pleased to anmounce the roll-out of the aew
educarion due process system that went into offect with the adoption of the revised Vermont Special
Education rules effeetive August 24, 2006, Although corsisient with the direction of the reaulborzed
IDELA. these changes were in response to Vermonters - both sehoal representatives and parent

Tepreseniatives - wanting o improve the current &ue process system in Vermont,

“the chunges fucus primarily on due process, but also include some changes to special

mediation. The intert of the changes is fwo part: (1) 10 encourage the use of mediation. or the new federal
ing hetween the schoo! district and the parent to identify disputed
issues aod provide opporanity for the parties tu resolve tie matler without having o procesd to a hearing
and (2} if cither mediation or resohution session is unsuccessiul, to contain costs for, parties and shorten the
timetrame for concluding due process heurings. As adopled, the new due prosess rules cmphasize pre-
hearing exchange of iformation, usc of affidavits, and focusing cf issues so that two-duy hearings become

“resolution session” which is a mee

the stendard and Secisions are issued within fe 45-day tinwfiame.
This memo provides information on the faltowig:

1. What Should the Sehool Expect Brior o and Upon Reeeipt of Complaint

Iats

How 1o Prepare for the Instial Telephone Conference Call

3. What Happens if (e Selool Did Not Provide Prior Written Naotice Regarding an Issue Raised in

tiwe Complaint
4. Considening a Challenge to the Sulficiency of the Complaing
gud ) y ¥
3. Prepanng tor the Pre-hearing Conitrency, Pre-Hearing Order

0. Last Steps for Diselosing Information Priay to the [Hearizip

Vermaat's New Specist Edugstion D Progess System
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Vermoa: DBeprranent of Educeilia

7. What Happer

i the Parties Reach Agreement Prior to the Hearing

3. What 1o Expeot Atand Following the Hewing

Tais memo highlights some of the key clements af the new due precess rules et Is nat @ complete outline
of cither party s obfigations in due process, Ploase e swre to carefully review Vermont State Board of
Education (S E Manea! of Rules and Practices Specia! Bdgestion Rules on due process-and related
provisions on mediation for a full explanation of your cbligations.

L. What Should the Schoal Expect Prior o and Upon Receipt of Complaint

»  The statuie of limitations remusms the same but wozihy of noting, The date of the alleged action of
dispiie must have vecurred within two years of the filing. However, it the parent is requesting
funds ng lor the tition for g unilateral placement, the semplaint must be meds ne more than 99
days after the plagcement. l“hcxe are alsy exceptions o fre me limits if the parent was not clearly
informed of histher rights or if there were cenain misreprasentations made by the school district.

*  Onthe day of receipy, the DO legal administrasor will confirm receipt of the compiaint with the
special education admmisirator or superintendent through fax or e-mal and a copy by first class
mal.

« The DOE ]cg‘z! :xdministr: tor will also contact the special education administator to schedule the
initial conferenice cail. If the district may be represented by an attomey, it will need to determine
higther avai!ab_lht) tul the inttial call. Or, at a minimum, be ready with its attorney's dates of
availability for the pro-heuring conference and the hearing.

*  Aslere is now a ek higher standurd for a hwaring officer to grant an extergion to the 15-day
o process Gmneline, itis eritical that the initial tckephone confersnee call ceour within dic foar
Cays 50 4% 10 NOL IIecess use up the parties” days © complete necessary steps 1o prepare for
the hearing. !

2, Haw to Prepare for the Initial Telephane Conferenee Call

* Witin twa buginess days of receiving the complaint, the DOE lepal administrator will send a letter
10 botl: parties confimming the ime and date for the initial ‘"k,p.“-.o:}e conferenee betvween the
hearing otficer and the parties. The wlephone conference will be held ro later thar, four business
days afler the recelp® of the complaint.

o During the conference cadl, the hearing offjec
modistion, and as
rivedhiation.

- wril] explain two options, resolution sexsion and
k the sehool and the parests whether bath want to hold & resolutien session or a

v Ifboth paties want (o hold a resolution session, the hearing officer ask the pasties w pick a date,
Hme, partcipant w call.

als and location white on 8

»  Hithe partics wsicad decide 1o go 1o mediation, 1he hearing officer will identify a dute by which the
mediation must oceur. (Afler the conference cali, the hearing officer wilt notify the DOE legal
administrator (o initiate e mediation scheduling process.)

LY

Merrnund’s News Spovied Educabon Due Proces Syssen
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*  Regardless if the parties elect to go o a rel solul'on session ur mediation, the hearing officer will
’ count ou the days beyond the resolution pc'xod and inform the parties of the dates for fhe pre-
hearing conferenee, deadlines for exchange of information and the hearing.

¢ ITthe partics waive the resclulion session and do net ward © go 1o mediation, the hearing officer
weiil have the parties confirm in writing their desision to waive and inform e parties of the date
4 the 45-day duc proesss imeline will commence. The hearing offtoer will sehedule the dates
for tie pre-hearing conference, deadiines for exchunge of infarination z*re(l the hearing. (Note: If
the schivol files for due process, tiere 18 no resulution period, thuos the 43-day Gmeline beging on
the date the complaint was reecived by the commissioner.)

2: the school's
sulficioncy of the complait, the detailed written statemeni znd the

¢ The hearing offieer will inforn the parties of the deadlines for the Tollow:
IESDONSE, 3 chilcng:
apposing party's defenses,

»  The heanng officer will explain options for parties considering the use of expert witnesses, as well
as the vse of affidavats,

» The h:e':ring oflicer will follow up the
0 the parte

telephone conference call with a seheduling order sent

3. Wlat Happens if the School Did Not Provide Prior Written Notice Regarding an Issue Raised in
the Complaint

*  The school 1a required to have already shared with the parent the explanation of why it proposed or
: the action raised in the perent’s complaint; and will have provided supporting
nformtion, The DO “Torm 77 usually accomplishes this notice 1o the parent.

*  [f'the school did not adequately provide tis notice 1o the parents, the schoal must do so within 10
days ol the recept of the complaint,

4. Coasidering a Challenge to the Sufficicncy of the Complaint

s Wahin 15 days of receipt of the complaint, the school may challenge the sufSiciency of the
conpiaint m writng 1-the hearing officer.

*  Nolater thar ive days following receipt of a sufficiency challenge, the hearing officer will let the
parties knowif the complaint is sufficient w move forward. (Althougl: this may vot always be
possidle, the hearing olficer may be able 1o send a faster response so that the parties may know the
status of the complaint prior 10 the mediation.)

'

v Hne hearng ofticer firds
hoth pa

the compluint
wgree o e amendinent or if

msufficient, J” cnmpkm‘t may not move forwerd unless
> aliow 2n amendment.

='h refeased fcrx:.:.l i3 )z,l,»«. mpultions yo ind
ad ceplation:

o effect on Caiober 13, 2006, Any discrepaneics
rongh the state roke muking process w cor
add muse mat delay the right 10 2 hessing, mediaton may be
n, When mediation is used i Few of & resolunion session, this aliows for the use of 2 30-d
persed beefiore the 45-dy shue process meline commences, Mote that the federal rsgulations alse prov: s
wljesiments to the nsslition period. The hearing officer will guide the partias ih'o,n;;,'{ the tinzolines besed oa ther deaision
10 cither 5o 10 s selucon ssssion in @ pareat initiatsd corplaint,

CrLew
aer s fall
§in hu.‘ Cf

non $esson, o rmediiton, or waive the ¢

Vermant s New Spetn ECxabar Dus Process Sestermn
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o [F ammocd tae timelines for the resolution session and the resolution period start frem the

beginning.’
5. Preparing for the Pre-hearing Conference; Pre-hearing Order.

*  Fhe pre-hearing conderence 1% a face-t0-face meeting of the hearing officer and the paties. Pian to
be avatiable for four hours. As in most instances each party will have one day 10 put 01 118 case at
the actual heanng, the pre-hearing wni"crcncc,is a critical sip. It is a key point for the heuring”
officer and parties 10 focus the issuzs of the complaint and is eritical to ensvre & full and fair
hewring,

s Certain steps need 10 occur prior 1o the pre-hearing conference:

0 ifthe parent fled the complaint, he/she must provide the school and the hearing ofSeer a
demited written sttement @ keast three days prior to the pre-hearing conforence. Through
this devument, the parent wiil give the school and the fearing officer @ more 1n-depth
explanztion of the issues rassed in the sinal complant

o Alleast one day before the pre-hearing conference, the sehool will provide the parent and
the heaing officer watl: 2 written statement of any defenses. Through this dowmmt. the
school will elaborate on its response 1 the parert’s issues and supporting information. (IF
tre sehool filed the conplain, these steps are reversed: In that mstance, the school must
provide @ detatled written staiement and the parent fikes the statement of any defenses.)

¢ Atthe pre-hearng conference, decuments need 10 be exchanged as follows:

@ Euch party must provide = prefiminary wilness list, including & swnmary of testimony
expected from cach witness.

o Each party must provide o statement of fo1s that are rot disputed.
o The sehool must provide « binder of proposed core exhibits.

" Tollowing the pre-hearing conference, the hearing officer will issue a pre-hearing order which will
include a clear und specific identification of the jssues to be heard, rulings on any motions heard,
any decistons made about ¢vidence or order of presentation, scheduling or other related matiers.

6. Last Steps for Disclosing Yofornustion Prior to the Hearing

o Adfidavils may be used W reduce time &l the hoanng for testimony. Keep in ming that Se affidavit
musi be submitted in advance and the school’s witness will have to be available for cross
“examination unless both partics agree that hisher presence is not necessery. | estunony muy be in
person of by phone, :

«  Nolakr L’r-:'m f‘“v"' busines 5 prior ky the hearing, ol evidence and any supplements to the
s lis and core exhibis cust be sent o the opposing parly.

R. 36050806043 and the new fanpungs i VSRE Rule
ortslent with 1 myuage. 3 the interim, the
« nule 2ould be constved as extending the staute of-
prufed Sat way,

Yamont's New Spedal Educabion Duz Precers Syntam
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intert of Bt acation

* Atldeast five business duys prior to the hearing, cack party will discloss to e opposing party ult-
evidence including:

o Tinal witness Tist with a bricl deserption of testimony.
o Al dovuments requested for admission 1o evidence.
»  Ifneither party objects, exhibits will be shared with the hearnyg officer two business days prior to
the hearing. Sharing exhibits m advance with the hearing officer can help himyher o be batier
prepared for the hearing and manage the hearing more efficiently.

7. Whut Happens if the Parties Reach Agreement Prior fo the Hearing

*»  [lthe school and ihe parent reach an agreement prior to the hearing, the school must inform the
nearing oflicer 1 writing that an sgreement has been reached and fnclude a written statement
signed by soth parties requesting the canzellation of the hearing and the dismissal of the case with
prejudice.

*  Alegally binding wrisen settlement agreement betwesn the parties, whether reached (hrougha
resoiution session, mediation or other means of negabiation between the parties, shail be
enforccable as between the parties in the apprapriate siale court or federal court.

8. Wihat to Expect At and Following the Hearing

¢ Eachparty is imited to one cay Lo present its ease, including questioning of any wilnesses, unless
the hearing officer defermines that mere tme is NECessury.

cer witl render 2 decision not later than 43 days zfer the resolution ssssion,
en dectsion 10 waive the resolision session,

» It hearing off

mediation or the pertivs w

*  Exceptions to the 45-day theframe are not to be expacizd., Exceptions will be geanted under
limited cireumstances when the delay does not e ziively fmpact the student, sreate s financial
burden for either party thal citweighs the need for the delay aued i the dclay is determined

recessary (o provide either party adequate time 1o prepare its case.

A3 notad above, this memo only highlights some key clements to the new due process system, It isnot a
full descriplion of all the rights and obligations of parties within due Process.

We hope this memo will help s an inroduction to e rewr special education due process niles and
relevant sections of the modiation nules. Please carefully review the nilss to guide you through due process.

I add:tion o this meme, please note that tiere are two upeoming fraivings o learr. more about the revised
spediel education nies, inchuding the sections discussed ubove,

Wemmont's SNew Spes

v Dai Macess Sysiem
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APPENDIX C
Sample Timelines
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Veanont Deparmpang o

Appendix B: Parent Due Process Complaint Form

Fhis form may be used to submit a due process campleing o reselve i disagrecment about thie identification, evaluation,

eligibiiity or pla

2

C
emelt ol a studunt of regarding the provision of a free appropriate public education for 2 student unde

the Individuals with Disabilities Bducation Improvement Act.

Instructions:

I.

8

All asteri

ed (%) information on this form must be included when ¥ou submit a request for a due process heasd ng.
i you, or your attorney, do not include the asterisked (") Rteras on this ferm, it may resu¥ in the deniaf or delay of

& due process hearing and the reduction of any atforney’s {oes avarded by the court,

At the same tinie that you sead this form to the Coenimissioner, you must send or deliver 2 copy of this form to the
school distriet’s speeial cducation caordirator or superintendent, ) :

As 001 a8 your complaint is received byt Commissioner, the Department will attempt to contzel you to
identify & mutaally convenient time Tor 2 initial telephone conference call that needs 1o oceur no ater than four
days from the reccipt of 1he complaint. 1T the Department is unsuccessiul at reazhing you. & time and date will be
selecied and vou will be notitied ay st class madl.

Under federal and state law, a parent oan raise the followin g problems in a due process complaint:

Tdentification (Tssucs related to the timely and acourate identification by a school district of 2 child with o
disal v This may also include issues arising from termination of services or cligibility.)

s

Evaluation (Issues involving the timeliness, approprintensss, and conclusions of evaluation procedures, andfor of
sdeterminstion of eligibility or centinutay eligibitity or incligibitity, or of : en?’s refusal fo consent o an
vaigation.)

Edueational Placement {Issves fnvolving the appropriateness of the instructional and refated servicss. Progran

andfor selting in which the child with a disabitity is provided services, including isstes ari r from proposed or

L

s requested changes in placement.)

Frovision of s free appropriate public education {issues invalving the appropriatensss and adequacy of the IEP
offercd 1o the child with a disability, and/or issues sbout the distict’s compliance with special education
procedures. This may also inciude issues arising from termination of services or chigibility, andéor issues arising
oul of suspension or expulsion of the child with & disability.)

If you have a complaint sbout one of the jtems above, please describe it completely and eccurately on the attached
pages. Remember: I is importan that you deseribe any issue that you wish to have addressed & the due procass
hearing, und the facts that you feel support your position. If you do not describe the jssue you will not be avle o
raige it at the hearing, Facus on the issues that genwinely bave had an adverse effect on the student's ability o
recetve meaningful educational benefit.

£ you are not sure sbaut how to com picte this fiwm, you ey want o contact one of the following for mare information

or assistance:

Vermont Parent Infurmation Center ( VPIC) VT Disability Law Project Suszn Boyd

600 Blair Park Rd, Suite 301 264 Morth Winooski Averue Vermont Dept of Bducation
Willistor, V7 03401 Burlington, VT 05402 120 State Strect

Tel: (802} 876-3315 ¢r 1 $00-635-717C Tel: {802) §63-2881 or | 820-747-5032 Menpelier, VT 03620-2501

Fax: (802 883-7152 el {8022 8283110

APFEMDIX B Parent Qi

st Comelhiat Form
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Mail to: Commissioner, Depariment of Educztion, 120 State Street, Mortpelier, VI 05620-2301

Dage:

*Parenl’s Name: ‘ ) . Parent’s Name: )
* Address: o e o Address: e NN

el Wiy e RC ) feRly P —cmail;__

Allorey/Advocae:

Address:

el W g H o (el __ Fax: e ol .

CFStedent’s name: . Dateof Bieth:

"Student’s Residence, it different from parent. If the child is homeless, please provide contact information:

*School the student anends: I Grade: __ Disability: e

& capy oi'this request must be provided to the Special Fdueation Coerdinator or Superintendent at the School
Distwrict. Please conlirm that you have done this by checking off one of the following:
4 copy of this request was: :

—meiledon  (davey

e Iand-delivered on _ _ {date)

The copy was provided to-

Name: e Tl —
Address: -

APPENGIX B) Prient Dres Frogoss Complicnt Farm

20/2009
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*Descriptions of the Issues

Under federai and state Yaw, a pasent can raise issues in the wing foar identified areus: identification, evalualion,
gducationa! placement and provision of a free appropriste public cducation (FAPE). [f you have a complaint about one
of these issues, please deseribe it vompletely and accurately on the foliowing pages, Antach additional pazes if necessany.
Remeraber, it Is important that you describe any fssue that you wish o have sddressed at the due process hearing, and the
facts that you fee! support vour position. £ vou do not deserine the issue you will not be able to raise i1 at the hearing.
Focus on the issuss that geminely have had i adverse effest on (ke student’s ahility to neceive meaningful educational
benefit. fnorder tw file a complaint, you need to compleie at least one of the issues Selow (A — DY, for any of the listed
tssuies helow thiat are not part of your complaing, just leave those parts of the form blank,

3

Al Ideniification (Issuvs relaved 10 the tmely and accurate Jdentfication by a school district of a child with «
disability. This may aiso include issues arising from termination of services or eligibility.)

1. Describe the nature of the problem with the school and any faots relating to the problem.

2. Describe how this problem could be reselved.

Were these problem(s) identified above, the subject of a previous due process complaint, administrative
e, andfor mediation?  ves 1o
signatere o Parent(sy submitting request:

ARPENDIX B

eat Due Progens Complaint Fang

http://www.Insu.org/SSS/DueProcessStateOfVermontProcedures.html
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Vurmont Deparunent of Eduention

C. Educational Placement (Issues involving the appropristencss of the instructional and reluted services, program
acdfor setting in which the child with a disabiliy is provided services, including issues arising from proposed or
requested charges in placement.)

1. Drescribe the nature of the probiem with the schaol and any tacts relating to the problem.

2. Describe how this problem could be resolved.
3. Describe what actions the school has taken to address the problen.
s¢ problem(s) identified ubove, the subject of a previcus due process complaing, administrative

complaint. andfor mediation? __ves o

sgnature of Parent(s) submitting request:

APPENDIX B: Facont Due Process Complain: Forer

http://www .Insu.org/SSS/DueProcessStateOfVermontProcedures.html 10/20/2009
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Vermaent Depirnnent of Fduzatian

D Provision of a free appropriate public education (ssues invalved with the appropriateness and adegus
IEP offered to the child with a disability, andfor jssues about the district’s compliance with special edue:
precedires. This may also include fsse ing from lermination: of services or eligibiliny, undfor issues arising
out of suspension or expuision of the child with 2 disavilin.)

1. Deseribe the nature of the problem with the schoot and any facts relating to the oroblem.

2. Deseribe how this probiem could by resolved,

Wers those problem(s) identified above, the subject of a previous due process complaint, adwministrative
complaing, andfor mediation? __yes no

ignature of Paremds) submitting request:

due piosess complam: fon

APPENDIX B2 Farent Dur Procsss Craagiaint Fasm

“ Back to Procedure Menu
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